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To 

European Parliament 

 

 

Dear honourable Members of the European Parliament, 
 

 

I would like to thank you for the opportunity to have this exchange of views about ‘eliminating harmful 

tax practices within the EU’. 

 

This topic is at the heart of my research agenda. 

 

I recently obtained my doctorate at the University of Amsterdam for my dissertation on the diplomatic 

EU Code of Conduct Group.  

 

As Member States still adhere to the Code Group’s diplomatic character, implying confidentiality and 

closed meetings, most of its work is hidden by a veil of secrecy. 

 

However, with the help of the EU Transparency Regulation and a lengthy tug-a-war, I obtained more 

than 2,500 unpublished documents on the work of the Code Group from the Council of the European 

Union and the European Commission.  

 

They provide a rare glimpse into the functioning, work, and effectiveness of the Code Group. 

 

The question now rises: has the Code Group reached its goals? Yes and no. 

 

Clearly, the Code Group has reached impressive results, and tax competition has become a much more 

transparent and regulated game. 

 

Many harmful competitive tax regimes of countries have been changed or eliminated. 
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Examples are: patent box regimes, notional interest deduction regimes, participation exemption regimes, 

and free zone regimes. 

 

However, the in itself impressive work of the Code Group triggered Member States to engage in other 

– as yet, unresolved – forms of tax competition and a tax rate race to the bottom. A significant downside.  

 

For example, transfer-pricing mismatches, letterbox company tax loopholes, tax avoidance with tax 

rulings, and low corporate tax rates, are still not adequately addressed. 

  

Member States – both large and small – frustrated the development of effective solutions for these 

problems. 

 

If the EU is serious about tackling harmful tax competition, then action needs to be taken on these issues.  

 

Additionally, steps must be taken to increase the transparency and democratic legitimacy of the Code 

Group. 

 

My dissertation contains many recommendations. I am happy to discuss these with you. 

 

 

Let me now turn to an – potential – alternative instrument to ensure fair taxation: the market distortion 

rules found in Articles 116 and 117 of the TFEU.  

 

This procedure does not require unanimity in the Council, but only qualified majority.  

 

So far, this instrument has not been used in the fight against tax avoidance. 

 

In a recent – peer reviewed – publication, which I also shared with your Parliament, I analysed how the 

market distortion mechanism could be activated in the tax area.  

 

Based on my assessment, the market distortion rules do not seem to provide for an adequately legal basis 

for far-reaching tax integration initiatives.  

 

They could, however, stop problematic harmful tax practices of Member States. Let me briefly explain 

this. 

 

Case law of the Court of Justice of the European Union underlines that the choice of the Treaty basis 

for any legislative action at EU-level must be taken very seriously.  

 

In concrete terms, this means that when a tax distortion in the EU is too generic in nature – for example 

when it is caused by low statutory corporate tax rates – it seems too unspecific to be addressed under 

the market distortion rules.  

 

Such distortions can only be remedied on the basis of the EU-Treaty provisions for harmonizing national 

tax systems.  
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Article 116, therefore, does not seem appropriate to end veto deadlocks on EU proposals that would 

fundamentally change the taxation of multinational companies, such as the still pending Common 

(Consolidated) Corporate Tax Base (C(C)CTB) and a future Digital Service Tax for Big Tech. 

 

However, the market distortion procedure could be used to eliminate tax practices that create or exploit 

so-called ‘designer’ disparities (differences) between the corporate tax systems of Member States. 

 

Tax competition through informal capital rulings, excess profits rulings, and other similar transfer 

pricing rulings are concrete examples. 

 

Such transfer pricing practices may – in some cases – be considered deliberate attempts of a Member 

State to design a tax scheme harmful in the spirit of the EU internal market. 

 

So far, these practices have not been very successfully addressed by the diplomatic Code Group and the 

Commission’s State aid investigations. 

 

 

So, what does this mean for Article 116? 

 

Legally, the Commission could activate the market distortion mechanism to end specific harmful tax 

practices of Member States. 

 

However, in reality, i.e., politically, it remains doubtful whether the market distortion rules will be 

engaged successfully.  

 

Member States might vote against a Commission proposal ending a harmful tax practice, not because of 

disagreement with its content, but to avoid the anti-distortion weapon to be turned against themselves in 

future.  

 

Until then, the diplomatic Code Group remains important in tackling harmful tax practices for which no 

other adequate instrument is currently available.  

 

 

Dear honourable Members of the European Parliament,  

 

I thank you for your attention.  

 

I look forward to an exchange of views. 

 

 

Yours sincerely, 

 

Dr. Martijn Nouwen 

Director Institute for Tax Transparency 

University of Amsterdam 


